4.
case law is examined with a view to determining what type of conduct will be found to be dishonest. In Part III the impact of these tests are considered from the point of view of lawyers -that is how should lawyers approach advising their clients in relation to what may be unethical conduct? Part IV considers when the use of dishonesty as an element in corporate crime may be appropriate given that its inclusion may act to promote ethical and fair dealing practices by both lawyers and their clients.
I Dishonesty as an element in corporate crime
The use of Dishonesty in the Corporations Act
As stated above, it is only relatively recently that dishonesty has become the key element 6.
(reduction in share capital) s 259F(3) (acquiring own shares) and s 344 (keeping financial records and financial reports).
In 2002 further amendments to the Corporations Act introduced as a result of Financial Services Reform Act 2001 (Cth) extended the range of offences which could attract civil penalties to the market misconduct offences such as insider trading and market manipulation. While dishonesty was not introduced as an element to these offences, a 'catch all' dishonest conduct offence was introduced into the Corporations Act. This provides:
A person must not, in the course of carrying on a financial services business in this jurisdiction, engage in dishonest conduct in relation to a financial product or financial service.
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Why did Dishonesty become such a central element in many offences in the Corporations Act?
The introduction of the dishonesty element into the directors' duties offence provisions of Corporations Act in 1993 was in response to the report of the Senate Standing Committee on Legal and Constitutional Affairs "The social and fiduciary duties and responsibilities of company directors" (the Cooney Committee). 12 As the name of the report suggests the key focus of the Committee was the directors' duties provisions of the Companies Code (a predecessor of the Corporations Act) and the enforcement of these provisions. During 8.
consistent with most other crimes, where the prosecution has to prove both the actus reas of the crime as well as a specific mens rea.
Whether the parliamentary draftsmen considered this alternative is not clear. What is clear however is that there appears to be nothing in the published material critically analysing whether the insertion of dishonesty as an element was necessary at all or whether the simpler alternative of prescribing a specific and appropriate guilty mind element (such as intention, knowledge or recklessness) for all of the actus reas elements of the offence would have been adequate. 20 As such dishonesty was adopted as a key element for the directors' duty offence provisions, and has thereafter spread to other offence provisions in the Corporations Act, without a rigorous analysis of whether it was needed in the first place as a mechanism for separating criminal offences from civil penalty provisions. Its introduction appears to have been largely influenced by the unsubstantiated assertion that the risk that a director would be criminally prosecuted was acting as an impediment to people accepting positions as company directors. 12.
take different views of essentially indistinguishable cases. The law of the relevant offence will vary as between different defendants. This must be unacceptable.
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II What type of conduct is classified as dishonest?
A number of commentators, such as Fisse and Griew, take issue with the notion that 'dishonesty' as a concept is a simple, untechnical term which is easily understood by all.
This is because whilst some actions are clearly dishonest to all (such as stealing) other actions, such as obtaining credit where it is doubtful that it can be repaid, may be dishonest in the eyes of some people but not others. Griew gives other examples:
theft at work ("perks"), handling stolen goods being offered in the neighbourhood ("from off the back of a lorry"), inflation of expense claims, inaccuracy or concealment in the income tax return.
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Obviously what is dishonest does not necessary mean the same thing to everyone and this can gives rise to 'grey' areas where whether something is judged to be dishonest can depend upon a person's background, morals and ethics. In a case in which it is necessary for a jury to decide whether an act is dishonest, the proper course is for the trial judge to identify the knowledge, belief or intent which is said to render that act dishonest and to instruct the jury to decide whether the accused had that knowledge, belief or intent and, if so, to determine whether, on that account, the act was dishonest. Necessarily, the test to be applied in deciding whether the act done is properly characterised as dishonest will differ depending on whether the question is whether it was dishonest according to ordinary notions or dishonest in some special sense. If the question is whether the act was dishonest according to ordinary notions, it is sufficient that the jury be instructed that that is to be decided by the standards of ordinary, decent people. However if "dishonest" is used in some special sense in legislation creating an offence, it will ordinarily be necessary for the jury to be told what is or, perhaps, more usually, what is not meant by that word. Certainly, it will be necessary for the jury to be instructed as to that special meaning if there is an issue whether the act in question is properly characterised as dishonest. To deceive is, I apprehend, to induce a man to believe that a thing is true which is false, and which the person practicing the deceit knows or believes to be false. Another example is Scott where an agreement with employees of a cinema to temporary remove films without the consent of the employer, for the purpose of copying the films, was held to be dishonest. The employees were engaging in conduct which they had no right to engage in so were dishonest. The person who induced this behaviour was also held to be dishonest.
Wilful Blindness
It may be dishonest for someone to act with wilful blindness. Wilful blindness is where a person suspected the fact, realised its probability, but refrained from obtaining the final confirmation because he or she wanted to be able to deny knowledge. 47 However just because the person did not ask questions does not necessarily mean that a person is dishonest because their conduct may be only careless or negligent. What appears to be critical is whether they consciously knew that it was likely they may find out something adverse. In Twinsectra Ltd v Yardley Another example would be fixing a sporting event upon which bets are placed, for example "doping a horse", bribing a sportsman or loading dice. However merely inducing a person to play a game by pretending to be inexperienced may not be dishonest.
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Fact scenarios which may result in a finding that there was no dishonesty
In considering what matters a jury would take into account in assessing whether or not a defendant was dishonest, the case law points to a number of factors which may be influential to negate a finding of dishonesty. These types of facts include, but are not limited to,:
1. Was the company, shareholders, creditors, employees or others likely to benefit?
If a defendant acts for pure self interest this may have the effect of persuading a jury that he or she was acting dishonestly. Conversely if a defendant acted for more 50 22.
R v Governor of Brixton Prison ex parte Sjoland and Metzler
altruistic reasons this may tend to suggest that he or she did not have a dishonest state of mind.
If the transaction results in a personal benefit which can be seen to be only incidental, with the prime motivation being to assist others, then a jury may not be persuaded that a defendant was acting dishonestly. For example, in R v Sinclair [1968] 3 All ER 241 the UK Court of Appeal said:
If the assets are used in the honest belief that the best interests of the company are being served by that use there is no fraud and it is irrelevant that such use incidentally brings a personal benefit to the director. If on the other hand a risk is taken in using the assets which no director could honestly believe to be taken in the interests of the company and which is to the prejudice of the rights of others, that is taking a risk which there is no right and is fraudulent.
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The fact that a person could structure a transaction to emphasise the social or economic benefits of a transaction is one reason that the inclusion of dishonesty in the proposed new cartel offence has been criticised. 52 A defendant could perhaps avoid a finding of dishonesty by showing that he or she entered into the cartel to prevent employee job losses or to prevent the demise of a particular industry. 
23.
If a person has a genuine belief that he or she has a bona fide claim to property that person may be held to be not acting dishonestly even if the belief is unreasonable and unfounded. However although the claim of right need not be reasonable, the reasonableness of the claim will nevertheless be a factor in determining whether the person actually believed he or she had such a claim. If the matter concerns the taking or property, and there is a genuine belief on reasonable grounds that the person would be able to pay for the property or repay the loan, as the case may be, this may be an indication that the defendant was not acting dishonestly. It appears however that a mere 'pious hope' would probably not be sufficient. 24.
of instructions, taking money from the till to pay for a taxi for his wife because he had no small change but with the intention of immediately replacing it when he obtained the correct change.
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III How does the current test of dishonesty impact upon lawyers and their clients?
Set out above are some matters which a jury may consider influential in whether or not it finds a particular act or conduct was dishonest and/or whether a defendant has a dishonest state of mind. However they are not determinative of the issue. As is referred to above, under the current tests of dishonesty the jury sets the standard and judges the defendant's behaviour against this standard. Furthermore, generally judges are unwilling to give detailed directions to a jury as to the meaning of dishonesty. In Peters Toohey and Gaudron JJ said:
If the question is whether the act was dishonest according to ordinary notions it is sufficient that the jury be instructed that that is to be decided by the standards of ordinary, decent people.
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Accordingly for lawyers advising clients they must be aware that any deviation from straightforward dealings may later be found by a jury to be indicative of dishonesty. A lawyer advising a client must steer his or her client towards conduct which will be judged 56 R v Bonollo [1981] VR 663 at 658. 57 Peters v The Queen (1998) 192 CLR 493 at 504. However in Toohey and Gauldron JJ also said (at 510) "There may be cases where the evidence is such that, even though the issue is not specifically raised, it is necessary to instruct the jury that they must be satisfied that the accused neither had nor believed that he had a legal right to prejudice or imperil the rights or interests of the victim of the intended fraud. 25.
by all as being ethical and straightforward regardless of the actual ethical standards of the lawyer or the client. In summary, the values and views of the lawyer and the client must be put to one side and the transaction viewed through the eyes of someone who expects the highest standards of probity.
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Nor will the context in which the transaction has occurred always assist, nor the fact that that type of transaction conducted in that particular way is or was common in the industry. The conduct will be judged by a lay jury, not a jury of experts, and whilst evidence of context may be relevant and admissible, it is not conclusive and may be rejected by a jury.
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Therefore, drawing from some of issues considered above, a lawyer should ensure that their client acts with the highest ethical standards and he or she should pay particular attention to the following matters:
Transparency
As is referred to above deception is one of the factors which is most often cited as the indicia of dishonesty. Accordingly a lawyer should advise their client to aim for transparency by engaging in full disclosure of all relevant information and ensure that all of the benefits and costs are clear to all those with a stake in the transaction.
58 Griew (1985) p 346 is critical of the fact that a jury may apply a standard higher that that which they, as individuals, would comply with. 59 Griew (1985) p 345 is also critical of the fact that the tests of dishonesty do not take into account the "contextual flavour."
26.
It is prudent to take this course whether or not it is apparent that the person is under a legal duty to disclose all relevant information. 27.
4. Ensure that there is a factual basis for all promises, forecasts etc.
All promises, forecasts and representations made in the course of a transaction should have a factual basis and preferably also be documented. This would allow written evidence to be adduced at a later time to counter an allegation of dishonesty.
5. Ensure that the person complies with all of their duties, fiduciary and otherwise.
As referred to above a person may be subject to legal duties that give rise to obligations of disclosure. In addition to making full disclosure, if a person is under a legal duty they must comply with all this entails and refrain from any behaviour which is in breach of that duty or even conduct which is not consistent with the spirit of that legal duty.
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By following some of these guidelines a lawyer should be able to be more secure that their client (and perhaps also the lawyer) will not later be accused of being dishonest.
Part IV The use of dishonesty as an element in offences to promote ethical conduct
As the above analysis shows, the addition of dishonesty as an element to an offence provision does add a degree of uncertainty to the law in that it can cause difficulties for lawyers in advising their clients as to whether their conduct may breach the law.
Furthermore it can cause difficulties for prosecutors who cannot be entirely confident that 62 For example a company director using their position to benefit someone other than the company.
28.
if they proceed with a criminal prosecution a jury will agree with what they allege is dishonest will, in fact, be accepted by the jury as being dishonest.
It is therefore perhaps somewhat ironic that dishonesty was introduced as an element into the Corporations legislation in 1993 on the premise that it would lead to persons being more inclined to take on the position of a company director. It was probably hoped that this would add certainty to the law and reduce the risk of directors falling foul of the law.
In fact dishonesty adds little in the way of certainty and, given that standards of ordinary people are the benchmark, not the standards of others businesspeople, may in fact increase the probity expectations on company directors.
Accordingly dishonesty as an element in commercial crime can be criticised and this criticism is not without merit if certainty is the criteria by which an appropriate law is judged. However despite these criticisms, the Australian legislature is increasingly turning to dishonesty as one of the key components of corporate crime and there also seems to be a trend towards the enacting of very general dishonesty offences. 63 A similar trend towards the introduction of general dishonesty offences is also occurring in the United Kingdom. 64 These types of 'fuzzy' offence provisions have the attraction of more effectively being able to address rapid changes in business practices, which may leave specific offence provisions behind. It is perhaps hoped that these offences can catch types of behaviours which fall outside of the boundaries of more specific offence provisions.
These general type of offence provisions can also respond to calls for the volume of 30.
corporate crime this may operate to persuade or coerce lawyers and business to adopt high standards of ethical behaviour in commercial transactions.
Therefore dishonesty can be an appropriate element in corporate crime, at least in relation to those areas where the highest standards of ethical behaviour should be the norm or where it is difficult for the draftsperson to envisage every eventuality of unethical conduct. For example the community expects that financial advisers advising the public on appropriate investments should be subject to the highest standards of ethical behaviour. Accordingly the general dishonesty offence in the Corporations Act relation to the provision of financial services seems appropriate.
However where there is a specific problem area which the legislature wishes to stamp out by obtaining convictions and the general deterrence effect of those convictions, the uncertainty that accompanies dishonesty as an element may not be as desirable. By having dishonesty as an element prosecutors may be hesitant in launching prosecutions.
In such situations specific offence provisions which can be prosecuted without the uncertainty of whether or not a jury will accept the prosecution's view that the defendant was dishonest may lead to a more satisfactory outcome.
Conclusion
It appears that lawyers and their clients will have to adapt to the fact that dishonesty has become a key factor in corporate crime and that with this comes an element of 31.
uncertainty. For lawyers advising their clients the only proper course is to advise their clients to adopt the highest ethical standards and behaviour so as to ensure that they will not subsequently be found to be dishonest.
Paradoxically the very uncertainty inherent in the concept of dishonesty may be beneficial for the community at large in that it may act to foster ethical behaviour. As such, the use of dishonesty as an element of criminal offences in areas of commerce where the community expects the highest standards of ethical conduct, such as dealings between financial advisers and the public, should probably be encouraged.
